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Introduction

Substantive family law remains nowadays a field in which states retain competences’, being the
regulatory power of family matters deeply connected with the very idea of state sovereignty?.
Nonetheless, globalization creates not only connected markets, but people as well: family schemes also
moved across Europe and the world, to settle in places where family institutions were in the past
consolidated and uniformly accepted by the local society.

Amongst other reasons, with the emergence of a multi-cultural society, an increase in the recourse to
judicial intervention in family matters followed: non-state institutions (schools, spiritual and community
leaders, families themselves) lost their capacity to contribute in the non-judicial management and
solution of familiar conflicts®.

Mediation in family matters can contribute to ease the work overloaded of tribunals and courts* and
help individuals in the personal management of their conflict. Nonetheless, the regulation of mediation
in family matters, this procedure being able to influence substantive aspects of the families and their
legal relationships, has not reached uniform solutions between states, not even between EU Member
States.

In spite of the lack of common rules on family mediation, it seems possible to infer, from a different
range of supra-national instruments, some common principles, even though the very definition of family
mediation is challenged®. Mediation, in general, can be conceived: i) as an alternative method to settle

1 Cf. I. QuEIROLO, L. CARPANETO, Considerazioni critiche sull'estensione dell'automrprivata a separazione e divorzio nel
regolamento Roma «lI]>in Rivista di diritto internazionale privato e processe, 2012, p. 61.

2n the context of the EU integration, see Bunddagsungsgericht)rteil vom 30. Juni 2009 - 2 BVE 2/08, at para. 249.

3 M.L. MARcus, Judicial Overload: the Reasons and the RemedieBuffalo Law Review1979, p. 111, and ®OMINELLI, La
mediazione familiare nel diritto comparato: probletiella mediazione obbligatoria alla luce dei pripicdi diritto sovranazionalgin A.
CAGNAZzZz0, F. PREITE, V. TAGLIAFERRI (eds.) Il nuovo diritto di famiglia: profili sostanzialiprocessuali e notarili, Vol IV, Tematiche di
interesse notarile, Profili internazionalprivatistj Milan, 2015, p. 1293 ff. On this point, cf. maezently, H.GMAEHLER, G. MAEHLER,
Familienmediationin F.HAFT, K. GRAEFIN VON ScLIEFFEN (eds.),Handbuch MediationMunich, 2016, p. 669. In more general terms,
noting how the contemporary society is stronglidid to litigation, see EsPLUGUES General Report: New Developments in Civil and
Commercial Mediation — Global Comparative Perspestiia C. ESPLUGUES L. MARQuIs (eds.),New Developments in Civil and
Commercial Mediation Global Comparative Perspectisidelberg, 2015, p. 1, at p. 2.

4 On the negative effects, also in terms of acaegsstice, following a non-manageable work overlosee CEsPLUGUES General
Report: New Developments in Civil and Commercial Méaliat Global Comparative Perspectivedt., p. 2.

5 D. SPENCER M. BROGAN, Mediation Law and PracticegCambridge, 2006, p. 4.
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dispute$; ii) as a therapeutic process where the parties acquire knowledge of the reasons of the conflict’;
iii) as a form of assisted negotiatfoiv) as a procedure where a third party deals with strong emotional
relationships, rather than only with economic asgec

There is little doubt that “mediation” is a polysens word® expressing legal, sociological, and
psychological aspects of a complex phenomenon. Mexvdor the purposes of this work, family
mediation can be defined as a procedure where grartral third party intervenes to ease the
communication between the conflicting parties, lideo to give them the chance to settle — out oftcou
and by agreement — their dispute. Such intervenbears general positive outcomes, such as the
implementation of direct administration of justipg@hich raises the perception of justice) and the
reduction of in-court-proceedintgs

1. Supra-national principlesin family mediation matters

Some supra-national instruments deal with familyeass and contain principles on family mediation,
even though the focus of such international codfmeras, rather than on aspects of substantive dewv,
the protection of individual rights, and, in pauii@r, on the protection of the rights of childt&ém
change of focus, which allowed states to createncomhuman rights principles in familiar contexts,
without renouncing their sovereignty in the subjeectitets.

The first relevant principle to determine the boames of party autonomy in family mediation is the
principle of the protection of the best interestdhe child. The principle was at first affirmédn a
number of heterogeneous souféesvhose aim was to make sure decisions concerningrswere
taken for — and functional for — minors’ physicablgpsychological health. In spite of the importaate
the principle, this was only codified in a binditngaty in the late ‘80es, with the New York Convent
on the Rights of the Chil8 to eventually become part of customary intermetidaw'’.

According to the 1989 New York Convention, indivadsiand entities have to take into consideration
and respect the best interests of the child (gtt))3which has to be understood, in the firstplas the
right of the child to have contacts with both thargnts, save the case where these contacts are
detrimental for the health and the growth of thidcgart. 9 (1)).

All in all, it is not easy to determine what, imgle and specific cases, the best interest of angiv
child is: the principle is intended to be indepemtd&om specific definitions so to allow parents,
guardians, public bodies, and courts, an evaluati@hl the relevant elements, in order to takertfuest
appropriate decision for the case at Hand

6 M. MALAGOLI TOGLIATTI, A. LUBRANO LAVADERA, Il modello strutturato e il modello terapeuticin A. CAGNAZzO (ed.) La
mediazione familiareMilano, 2012, p. 111 ff.

7 J.M.HAYNES, |. Buzzl, Introduzione alla mediazione familiarrincipi fondamentali e sua applicaziqriorino, 2012, p. 26 ff.

8 lbidem p. 61.

9 E.ResTA, Giudicare, conciliare, mediarén F.ScapARRO (ed.),ll coraggio di mediareMilano, 1996, p. 48 ff.

10 J.BONAFE ScHMITT, La médiation: une justice doudearis, 1992, p. 198.

11 S.DoMmINELLI, La mediazione familiare nel diritto comparato: pteimi della mediazione obbligatoria alla luce deinmipi di diritto
sovranazionalgcit., p. 1293 ff.

12 F. MoscoN, Europa, famiglia e diritto internazionale privatan C. CAmPIGLIO (ed.), Franco Mosconi. Scritti di diritto
internazionale privato e penale, TomdJilano, 2009, p. 359.

131, QUEIROLO, Globalizzazione e sottrazione internazionale: rapidea norme e «tensioni» applicative e di cooraimento in Scritti
in onore di Giuseppe Tesayrdapoli, 2014, p. 2825 ff.

14 1. CARPANETO, Il diritto di visita nel diritto dell’'Unione europa, in F.PREITE, A. GAzzANTI PUGLIESE DICOTRONE (eds.) Atti notarili
nel diritto comunitario e internazionale, Vol. IBjritto Comunitaria Padova, 2011, p. 86.

15 Cf. Geneva Declaration of the Rights of the Childppittd 26 September, 1924, League of Nations; Datadar of the Rights of
the Child, G.A. res. 1386 (XIV), in 14 U.N. GAOR Sugplo. 16), p. 19, U.N. Doc. A/4354 (1959), and Cemon on the Elimination
of All Forms of Discrimination against Women (CEDAWJdopted in 1979 by the UN General Assembly. SeBABINELLI, La
mediazione familiare tra autonomia privata e tutelallinteresse superiore del minore nel dirittorepeo ed internazionalen |I.
QuEIROLO, A.M. BENEDETTI, L. CARPANETO (eds.),Le nuove famiglie tra globalizzazione e identittsali, Roma, 2014, p. 275.

16 Convention on the Rights of the Child, adopted arehe for signature, ratification and accession bgegal Assembly resolution
44/25 of 20 November 1989.

17 A. CANNONE, L'interesse del fanciullo nelle convenzioni deldAjn Studi in onore di Francesco Capotorti. Divenire $oeie
adeguamento del diritto, Vol.,IMilano, 1999, p. 553.

18 On the issue, see POCAR, Verso lo Statuto del minoran | diritti del’'uomo. Cronache e battagli€, 1992, p. 41; GGOCARELLI,
La convenzione di New York sui diritti del fanciwdldl concetto di «best interest of the child»Rivista di diritto internazionalg2010,
p. 986 ff., and PARKER, The Best Interests of the Child: Principles andi®ems in International Journal of Law, Policy and the Family
1994, p. 26.
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The 1989 New York Convention does not expresshe takko consideration family mediation.
However, the preamble of the convention acknowlsdbe social importance of the family, and states
that families should be afforded the necessaryeptmn and assistance to fully assume their
responsibilities within the community for the grémand well-being of children. If one considers fgmi
mediation as a procedure which is instrumentahan fulfilment of the goals of the convention, one
could argue that the promotion of family mediats®rvices falls within the duties of states to rende
appropriate assistance to parents and legal gumardia the performance of their child-rearing
responsibilities (art. 18 (2)).

In the field of international child abduction, othastruments become relevant in the context of
family mediatiod®. even though the 1980 Hague Convention on Civilekss of International Child
Abductiorf® does not expressly take into consideration memtiath family matters, the Hague
Conference encouraged recourse to family medi#ticsubject to the respect of the child’s best
interest$?. The more recent 1996 Hague Convention on ParRasponsibility and the Protection of
Childrerf?, takes into consideration the procedure of meshatrescribing that central authorities take
appropriate steps to facilitate agreed solutiomnvbeh the parties also by way of mediation (art(131
(c)). Some courts have argued the opportunity titesgisputes by way of mediation, if possible @nd
consistent with the best interests of the childjrduthe proceedings for the immediate return ef th
child, since an extra-judicial settlement of theecavould solve the conflict between the holders of
parental responsibility, rather than the case hadingle issue of the collocation of the cffild

In addition, in the European region, the Councilkafrope promoted a number of international
conventions which are of relevance in family mattand mediatiof?. The 1950 Convention for the
Protection of Human Rights and Fundamental Freedoms (CETS No. 005; hereinafter ECHR) has been
interpreted as to impose onto courts an obligatiomake sure the relationship of the minor with the
parents is not detrimental for his/her growth aadltit®, being required that — in balancing the interests
of the parents and of the child — the best interebthe child amounts to paramount import&hce

Furthermore, the Council of Europe promoted theogean Convention on the Exercise of Children’s
Rights (CETS No. 160; hereinafter Strasbourg Convention) to reaffirm the supremacy of the best
interests of the child by way of recognizing toldren enforceable procedural rights. Art. 13 of the
Strasbourg Convention requires the promotion of iatexh in family matters, at least where this is
deemed desirable. Even though there is no expressimn on how mediation in family matters should
be carried out, and what are the limits to the p@fgoarty autonomy, art. 6 (1) (a) of the Strasigou
Convention requires judicial authorities to consiether they have enough information to determine

19 0On which see NALEXANDER, International and Comparative Mediation. Legal Regstives Alphen aan den Rijn, 20009, p. 57 ff.

20 Convention of 25 October 1980 on the Civil Aspedtiternational Child Abduction.

21 HccH, Mediation. Guide to Good Practice under the Hagua&ntion of 25 October 1980 on the Civil Aspectimiinational
Child Abduction The Hague, 2012, p. 12.

22 |bidem p. 31, para. 69.

23 Convention of 19 October 1996 on Jurisdiction, Aggidle Law, Recognition, Enforcement and Co-openeith Respect of Parental
Responsibility and Measures for the Protection ofdzén.

24 Tribunale, dei Minorenni di Bologna, ordinanza @&2015 (available at http://www.aiaf-avvocatiiig$/2015/04/Trib.Min_.-
Bologna.pdf), where it can be read that kjcJeve fare senza adottare misure stereotipatatoraatiche (c. Corte Eur. Dir. Uomo, sez.
I, sentenza 29 gennaio 2013, Prescidoe - Affaire Lombardo c/ Italia). Nel corso dell’'udiea del 5 marzo entrambe le parti — sia il
signor X sia la signora Y — hanno dimostrato deessancora aperti a una riconciliazione, il primidndo testualmente “sarei disponibile
a tentare di riconciliarmi con mia moglie” (pur goponendo tale disponibilita ad alcune condizi@nin particolare quella di continuare
a vivere a [America]) e la seconda dichiarando diae ancora il marito, nonostante quello che stacsdlendo. In effetti, non sfugge
all'odierno giudicante che di fronte a tale dispbitita siimpongano, al Tribunale, tutti gli sfomecessari per far si che si possa giungere
a una risoluzione bonaria della controversia. Edamrite che una decisione nel merito circa la sussist o meno della sottrazione
internazionale comporterebbe, in caso positivardine di ricondurre immediatamente i minori neglat Uniti (se cid fosse conforme al
loro interesse, come ha piu volte sottolineato lat€ali Cassazione), e in caso negativo un non luagwovvedere che lascerebbe
comunque insoluti i conflitti tra i coniugi, cortfliche si riverbererebbero in maniera del tuttogaéva sui due minori “oggetto” della
controversia. La decisione definirebbe la lite neanrchiuderebbe il conflitto. Tali immediate condduns del procedimento, pur senz’altro
rispettose della normativa vigente, rischierebbingece di violare uno dei principi immanenti dektro ordinamento, faro che orienta
il giudice minorile nell'adottare le sue decisioohe € quello del superiore interesse del minoaéntbmento che, attesa la disponibilita
dei coniugi nel senso di tentare un percorso diia@dne familiare, impedirebbe al giudicante e girti in causa di mettere in campo
tutte le strategie idonee a far si che le differgigioni delle parti possano essere ricompostejinstragiudiziale, proprio nel superiore
interesse dei minosi

25 0n the Council of Europe and family law, see inayal T.RauscHER Familienrecht Heidelberg, 2008, p. 29 ff.

26 Interpreting art. 8 of the ECHR, see in the casedftlie European Court of Human Rights (hereinaf@HR), Olssonv. Sweden
App. n. 13441/87, 27 November 1992, para. 90,Hokkanerv. Finland, App. n. 19823/92, 23 September 1994, para. 58.

27 ECtHR, Johanserv. Norway, App. n. 17383/90, 7 August 1996, para. 78, ¥odsefv. The NetherlandsApp. n. 33711/96, 5
February 2003, para. 73.
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the best interests of the child before taking aegiglon, as the homologation of a mediation agregme
might be.

More in general, soft law of the Council of Eurdpkes a clearer stand on how mediation in family
matters should be conceived and regulated. Othadr ttie introduction and promotion of family
mediation, the Council of Europe emphasised thatlfamediation should be a procedure voluntary in
nature (parties should not be obliged at any amsjot through an entire mediation procedure, nor be
obliged to settled their dispute out of court),rigat out by a mediator who makes sure that thagsart
understand that the dispute has to be settledriggiarimind the interests of children fit$t

In addition to the principles that can be deriveshf international law, which requires i) states to
promote — but not to impose — family mediation, andourts not to homologate mediation agreements
in family matters if they do not respect the bastrests of the child, EU Member States are bolsa a
by EU law. Even though the EU has no (dif8ctompetence in the filed of substantive family 3w
and even though it appears to focus on mediatignrimmercial matte?$, it has taken into consideration
mediation in family matters. In particular, in th898 Plan of the Council and the Commission on How
Best to Implement the Provisions of the Treaty aisderdam on an Area of Freedom, Security and
Justicé?, the possibility of taking measures of drawingnapdels for non-judicial solutions to disputes
with particular reference to transnational famibyticts had already been considefedcknowledging
though that — in some circumstances — mediatiofanmly matters might lose any utility if strong
conflicts arise between the parfies

Implementing the 1998 Plan, the Brusseki$iRegulatior® states that, in cases concerning parental
responsibility, central authorities of the Membeat8s shall, upon request from a central authofity
another Member State or from a holder of paremsponsibility, facilitate agreement between holders
of parental responsibility through mediation orestmeans, and facilitate cross-border cooperation t
this end (art. 55 (€}). The Brussels Ibis Regulation, whose provision limiting the actionaahtral
authorities to specific requests confirms the vtdmn nature of the proceddfe does not order the
mediation procedure to be carried out in the igstests of the child. Nonetheless, the principlerms
the Regulatio?f: as a matters of general rule, in all actionstiredgto children, whether taken by public

28 Recommendation No. R (98)1 on family mediationpfetbby the Committee of Ministers on 21 Januangif9he 616th meeting
of the Ministers’ Deputiesn Texts Adopted by the Committee of Ministers of then€il of Europe 1998Strasbourg, 1999, p. 14. See S.
RoBERTS M. PALMER, Dispute Processes. ADR and the Primary Forms ofdimeMaking Cambridge, 2005, p. 189, and RbBERTS
Mediation in Family Disputes. Principles of Pragi@delrshot, 2008, p. 96.

2% The EU has indeed indirectly influenced familiaalities when exercising competences in other dieklich as the fighting
discrimination at workplaces between men and worAéso, on the relationships between free movemadtfamily, see I. QEIROLO,
M.E. DE MAESTR|, La libera circolazione delle persona F. RREITE, A. GAzZzANTI PUGLIESE DICOTRONE (eds.),Atti notarili nel diritto
comunitario e internazionale — Vol. llI, Diritto owunitario- Principi generali: Riflessi sull’attié notarile Padova, 2011, p. 649 ff.

30 |, QuUEIROLO, Regolamento (CE) 27 novembre 2003, n. 2201 del Qangiglativo alla competenza, al riconoscimento e
al’esecuzione delle decisioni in materia matrimalaie in materia di responsabilita genitoriaia F. REITE, A. GAZZANTI PUGLIESE DI
CoTRONE(eds.),Atti notarili nel diritto comunitario e internaziabe — Vol. IV, diritto comunitaripPadova, 2011, p. 305;QUEIROLO.,
La sottrazione internazionale di minori tra disdi@ europea ed internazionali@ |. QUEIROLO, A.M. BENEDETTI, L. CARPANETOL. (eds.),
La tutela dei soggetti deboli tra diritto internamiale, dell’'Unione europea e diritto internBpoma, 2012p. 444; R.BARATTA, Verso la
“comunitarizzazione” dei principi fondamentali ddiritto di famiglia, in Rivista di diritto internazionale privato e procesde 2005, p.
573; S. BRIATTI, Lo sviluppo delle competenze comunitarie in matdiridiritto internazionale privatoin S. BARIATTI (ed.),Casi e
materiali di diritto internazionale privato comuaito, Milano, 2009, p. 49, and A.diomi A., Il diritto internazionale privato della
famiglia e delle successioni: un sorvpin A. BoNowmi (ed.), Diritto internazionale privato e cooperazione gigidiria in materia civile
Torino, 2009, p. 487.

31 For further references see[®MINELLI, La mediazione familiare nel diritto comparato: ptetmi della mediazione obbligatoria
alla luce dei principi di diritto sovranazionaleit., p. 1312 f. Recently, on mediation and ttgitdl agenda, see BANASZEWSKA, Recent
Developments in Consumer Dispute Resolution Systethes European Uniarin M.E.DE MAESTRI, S.DOMINELLI (eds.)Party Autonomy
in European Private (and) International Law, TomeRbme, 2015, p. 33 ff.

320JC 19. 23.1.1999, p. 1.

33 |bidem p. 10.

34 Green Paper on alternative dispute resolutioriviih @d commercial law, COM(2002) 196 final - Natlgished in the Official
Journal, point. 48.

35 Council Regulation (EC) No 2201/2003 of 27 Novemb@d2 concerning jurisdiction and the recognition amforcement of
judgments in matrimonial matters and the matterparental responsibility, repealing Regulation (E® N847/2000, in0J L 338,
23.12.2003, p. 1 ff.

36 Cf. also Council Regulation (EC) No 4/2009 of 18 &maber 2008 on jurisdiction, applicable law, rectigniand enforcement of
decisions and cooperation in matters relating tmtaaance obligations, i@JL 7, 10.1.2009, p. 1 ff.,, art. 51.

87 S.DoMINELLI, La mediazione familiare tra autonomia privata eetatdell'interesse superiore del minore nel diritlaropeo ed
internazionalecit., p. 263.

38 See Recital 12, and 33. Cf., on the importanceeptinciple of the best interests of the childhr Brussels Ibis Regulation, A.
BoORRAS, Artt. 3-9 in U. MaGNuUs, P. MAaNkowski (eds.),Brussels Il bis RegulatiorMunich, 2012, p. 110 ff.; P. ©CESAR|, Diritto
internazionale privato dell’'Unione europedorino, 2011, p. 182 ff.; P. 8ELEAVY, Brussels Il Bis: Matrimonial Matters, Parental
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authorities or private institutions, the child’ssbenterests — understood as the right of the d¢bildave
contacts with both the parents, save the casersiationships are detrimental to his/her well-béirg
must be a primary consideratfn

The Brussels Ibis Regulation also helps understand other limitsarbypautonomy, and, in particular,
what parties can agree upon. According to a jaatling of art. 2, and 46 of the Regulation, itle&ac
that the parties can agree upon the terms of gEnm@&sponsibility and visiting rights. If these agments
are enforceable in the Member States of originy ill also be recognised and enforced in th@tesst
bound by the Regulation.

Other than the law on the books which sets thecqi@s and the limits of party autonomy in family
matters where the parties are free to decide tHeassander the relevant applicable faythe principle
of the best interest of the child is strengthenthmy action of the European Parliament Mediator for
International Parental Child Abduction, whose wautgised by the EU Parliaméfitis to help parents
reach an amicable solution in light of the needs racessities of the abducted child.

Even though the EU intervention in the field of fgrmatters has been limited, it remains to be seen
in what terms the EU Parliament will approach ardedop the subject matter, since it takes the view
that any approach to ADR should go beyond consuliseutes so as to include also family disptites

All'in all, from the systematic analysis of thergmples that can be inferred from both internationa
and EU law, it can be said that states i) musbduce family mediation and inform families abou th
existence of ADR methods; ii) preserve the voluntary nature of family mediation, and iii) assure that the
result of mediation procedure conforms to the lngstrests of the child. This being said, it haséo
evaluated to what extent these common principléstefnational and EU law are respected by domestic
legislations regulating family mediation.

2. Family mediation: compar ative per spectives

States do not follow the same approach when regulating family mediation; there are states who strongly
encourage family mediation for those parties whshvio seek justice in court, and others that premot
knowledge of family mediation.

Family mediation is mandatory in Norway for casédissolution of marriage where children of the
couple, younger than 16 year, are involved. Theo@se of the mediation is to reach an agreement
concerning parental responsibility, right of acamsshere the child or children shall permanerekide,
with due emphasis on what will be the best arraregerfor the child. When an attempt at mediation has
been made, a certificate shall be issued to ettt Similar provisions are given for proceedings in
parental responsibilify, where parents with children of the relationshipler the age of 16 must attend
mediation before bringing an action concerning piieresponsibility. In any case, if the partieaate
an amicable solution, the best interests of thigl aitiall receive particular regafdin addition, Section
54 becomes relevant to evaluate the voluntary eatfimediation: after the entry into force of new
rules’, a mediation certificate is issued when the pariave attended one hour of mediation with a
mediator. If the parents fail to reach agreemdmy shall be encouraged to continue mediating ffor u

Responsibility, Child Abduction and Mutual Recognit in International and Comparative Law Quarterl2004, p. 503 ff., and I.
QUEIROLO, L. ScHIANO DI PePE, Lezioni di diritto dell’Unione europea e relazidiaimiliari, Torino, 2014, p. 317 ff.

39 Charter of fundamental rights of the European Unio®J C 83, 30.3.2010, p. 389, art. 24 (3).

40 |bidem para. 2.

41 Directive 2008/52/EC of the European Parliamemt ahthe Council of 21 May 2008 on certain aspeétsediation in civil and
commercial matters, i©JL 136, 24.5.2008, p. 3 ff., Recitals 10, and 21géneral, on the directive, se&®QUEIROLO, L. CARPANETO, S.
DOMINELLI, Italy, in C. ESPLUGUESMOTA, J.L.IGLESIAS, G. PALAO (eds.) Civil and Commercial Mediation in Europe. National Negebn
Rules and Procedure€ambridge, 2012, p. 245 ff., and@aRPANETO, La Direttiva n. 2008/52 sulla mediazione civilearanercialein
I. QUEIROLO, A.M. BENEDETT|, L. CARPANETO L. (eds.),La tutela dei soggetti deboli tra diritto internamnale, dell’Unione europea e
diritto interno, Roma, 2012p.547, in part. p. 557 f.

42 European Parliament resolution of 25 October 261 &lternative dispute resolution in civil, commaland family matters, para.
25.

43 |bidem para. 2.

44The Marriage Act1991-07-04 N. 47arriage Act, Part |, Chapter 5, Section Z&or the exceptions to mediation in family matters,
seePart IV, Chapter 17, Section 93

45 Act No. 7 of 8 April 1981 relating to Children andrBats (The Children Act), Chapter 7, Section 51

46 |bidem, Section 55, and Section 48.

47 A.K. SPERR Mediation in Norway: Faster, Cheaper and more Frignéh K.J.HopT, F. STEFFEK (eds.),Mediation. Principles and
Regulation in Comparative Perspecti@xford, 2013, p1154.



XI. International and EU Perspective: Cross-Boréamily Mediation

to three hours more. They may be offered medidtofurther three hours if the mediator considéed t
this may result in parties reaching an agreemdrd.very limited amount of mandatory time the partie
have to spend in mediation (just one hour), do¢s@em enough to argue that the result of mediation
i.e,, the agreement, is not the result of party autonaror that the parties are obliged to go through a
whole mediation procedure.

Finland knows no mandatory family mediation for aepion or divorce, but the legislation
encourages recourse to mediation, prescribingdisptites and legal matters arising in a family $thou
primarily be settled in negotiations between thaifa members and decided by agreerffér$hould
this be the case, domestic courts are called toreadsat the agreements involving children restlest
best interestS. Somé& have though detected a possible mandatory eleimém Finnish system: if the
homologation of the agreement is contested by drleeoparties, the court will usually first deféret
question to the welfare board to act as a medfator

Denmark knows mandatory mediation in some fieldsshsas labour la%, but has repealed
mandatory mediation in family matters, which wassgnt in the system until 1989Nonetheless, in
parental responsibility matters, courts must offexdiation services in case of disagreement about
custody, residence or contact involving the clalaye mediation is contrary to the best interesthef
child®,

Also in Germany there is no mandatory mediatioriaimily matters: attempts to reach amicable
solutions must be mentioned in the writ of summamsl the court can order the parties to take part i
mediation meetings and suggest them to start mediation procedtirBarental responsibility must be
exercised in conformity with the best interestshef child’, and courts must take appropriate measures
to ensure its respeéét in other words, no homologation of mediation @gnents contrary to the best
interest of the child is permitted.

In Italy there is no mandatory family mediationgavhough the President of the Tribunal has a duty
to seek conciliation between the partfeand courts are free to evaluate the opportunitgtjuest the
parties to start a mediation procedure. To that eadrts, if necessary, may stay proceeding innglvi
childrerf®. Nonetheless, it is currently debated whetheratmmandatory mediation meetirigshould
be introduced in matters involving children. In arase, where the parties settle their dispute anth
agreement, courts will not homologate them if thegeeements are contrary to the best interestseof t
child®2,

The French system shares traits with the Italiaa1 oourts have an obligation to seek concilidfipn
and the power to suggésto the parties to take part in a mediation procedun addition, to disseminate
knowledge on mediation, the parties have to attacthe writ of summons a copy of the statutory
provisions related to mediation, so to make suaettie parties are “obliged to kno¥’As foreseeable,
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also 6|g| France no homologation is granted to agemsnwhich are contrary to the best interest of the
child®,

Spain, even though the regulation of family mediaiis fragmented between state and local $4ws
attains the same results: family mediation is comeckas a voluntary procedure, whose result must
conform to the best interest of the chfld

In Portugal, family mediation acquired importandéeraa pilot project, whose positive results
induced, in 2007, the Portuguese lawmaker to inicedamily mediation in the whole territory for all
family matters (where before that date, family naéidn was only available in the area of Lisbon for
parental responsibility mattéfs Before proceedings are commenced, the parteséosrmed of the
possibility to engage in mediatith courts can suggest the parties to resort to mediation’* and must
ensure that mediation agreements respect therttesgst of the child.

Not only continental states share the idea thatdatmmy family mediation should not be pursued, or
that only mandatory meetings on mediation shoulghlosued: also countries traditionally associated
with ADR have doubts on the introduction of a mandaregime in family mattefé In the United
Kingdom, some courts opposed mandatory mediatioreferred mediation. Lord Justice Dyson argued
that «[eyen if (contrary to our view) the court does hawesdiction to order unwilling parties to refer
their disputes to mediation, we find it difficuti tonceive of circumstances in which it would be
appropriate to exercise it. We would adopt whatet#ors of Volume 1 of the White Book (2003) gay a
para 1.4.11: The hallmark of ADR procedures, ardhaps the key to their effectiveness in individual
cases, is that they are processes voluntarily edt@nto by the parties in dispute with outcomethef
parties so wish, which are non-binding. Consequethi court cannot direct that such methods be used
but may merely encourage and facilitsfte"

Assuming an human rights law perspective, it has béen argued that <[i$ one thing to encourage
the parties to agree to mediation, even to encoeithg@m in the strongest terms. It is another teeord
them to do so. It seems to us that to oblige tamyilling parties to refer their disputes to medat
would be to impose an unacceptable obstructiorheir tight of access to the cowf®.

Notwithstanding this opposition and statistics thare against mediatiét) recent reforms have
introduced an obligation to take part in mediatioeetings before the seizure of the court is alldWwed
The importance of mediation is also emphasisecbydct that the criteria according to which itas
be decided whether to fund (or continue to fundyises as part of the Community Legal Service for
an individual reflect the principle that in manyrfdy disputes mediation will be more appropriatarth
court proceedingé,
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Courts have the power to suggest mediation to #énees, and eventually stay proceedings if they
agree to go through mediati@nwhilst for matters concerning children, the gestwill have to attend a
First Hearing Dispute Resolution Appointmeanhere the court will try to seek conciliation ween the
partie$®. Should the parties reach an amicable soluti@gcthurts will have to make sure that the best
interests of the child, which is of paramount intpoce, is respect&

If mandatory family mediation is encountering réamiges in the United Kingdom, Australian courts
can order the parties to take mediation proceeéfingsposing fines where the order is not respééted
Moreover, ever since 2007, mediation is a pre-d@mmdito seise the court in parental responsibility
matters, save were there are alleged child aBlisBhould the parties reach an agreefemto
homologation is granted if the best interests efdahild is not respect&t

Of particular interest are the tendencies in Caffatizere is no mandatory family mediation, but in
some provinces, such as Ontario, some advocathdantroduction of such a regiffe

3. Conclusions

In general terms, it appears that domestic systensspect principles in family mediation that stem
from supra-national law. However, the trends towarthndatory family mediation raise both the issue
of the protection of the weaker spouse in compuylsoediation proceedings from accepting unfair
agreements due to a lack of bargaining power, sovéad going before a court as the “party who made
mediation impossible”, and the dogmatic issue oretir “mandatory family mediation” is a
contradiction in terms, since a proceeding conckagevoluntary in nature is imposed upon the partie
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